ST 99-0371-G L 11/30/1999 MANUFACTURI NG MACH NERY & EQUI PMENT

Under the Retailers’ QOccupation Tax Act, the manufacturing nachinery and
equi pnent exenption is available for machinery and equi prment used primarily
(over 50% of the time) in the manufacturing or assenbling of tangible
personal property for wholesale or retail sale or lease. See 86 IIll. Adm
Code 130.330. (This is a dL).

November 30, 1999

Dear M. XXXXX:

This letter is in response to your letter dated COctober 6, 1999. The nature
of your letter and the information you have provided require that we respond wth
a General Information Letter, which is designed to provide general information,
is not a statenent of Department policy and is not binding on the Departnent
See 2 IlII. Adm Code 1200.120(b) and (c), encl osed.

In your letter, you have stated and nmade inquiry as follows:

COWPANY | eases Ready M x Trucks, Garbage Trucks, and Ready M x Pl ants.
Qur corporate office is located in STATE. Al of our |eases neet the
requirements of a true operating | ease. It is our understanding that
some states have an exenption for ready mx trucks and ready mx
pl ants because these itens are consi dered manufacturing equi pnent.

W are requesting a determination as to whether the follow ng |eases
are exenpt from sales/use tax in your state, and if they are exenpt,
do we need an exenption certificate from our customner.

1. A | ease of a ready m x truck

2. If the lease of a ready mx truck is taxable, do we coll ect
tax on the | ease paynent or is the tax due at registration

3. A Lease of a garbage truck

4. If the |lease of a garbage truck is taxable, do we coll ect
tax on the | ease paynent or is the tax due at registration

5. If the |l essee buys out the |lease during the lease term do
we collect Sales/use tax at the time of the purchase or
does the purchaser pay the tax when they register the
vehi cl e.

6. If the |lessee buys out the lease at the end of the |ease,
do we collect Sales/use tax at the tinme of the purchase or
does the purchaser pay the tax when they register the
vehi cl e.

7. A lease of a portable plant, nobile plant, or a central mx
pl ant .
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8. Is there any leasing license or special |icenses needed to
do business in your state?

9. Is there any personal property tax due on Ready mix trucks
or Garbage trucks?

Please reply with your witten response as to whether the above are
exenpt from sal es/use tax.

Personal property tax was abolished in Illinois in 1979. Pl ease note that
the State of Illinois taxes leases differently for Retailers’ Cccupation Tax and
Use Tax purposes than the mpjority of other states. For 1llinois sales tax

pur poses, there are two types of leasing situations: conditional sales and true
| eases.

A conditional sale is wusually characterized by a nomnal or one dollar
purchase option at the close of the |lease term Stated otherwise, if lessors are
guaranteed at the tine of the lease that the | eased property will be sold, this
transaction is considered to be a conditional sale at the outset of the
transaction, thus making all receipts subject to Retailers’ Cccupation Tax.

A true lease generally has no buy out provision at the close of the |ease.
If a buy out provision does exist, it nust be a fair market value buy out option
in order to maintain the character of the true |[ease. Lessors of tangible
personal property under true leases in Illinois are deemed end users of the
property to be |leased. See the enclosed copy of 86 IlIl. Adm Code 130.220. As
end users of tangible personal property located in Illinois, |essors owe Use Tax
on their cost price of such property. The State of Illinois inposes no tax on
rental receipts. Consequently, |lessees incur no tax liability.

The above guidelines are applicable to all true |eases of tangible persona
property in Illinois except for autonobiles |eased under terns of one year or
| ess, which are subject to the Autonpbile Renting Cccupation and Use Tax found at
35 I LCS 155/1 et seq.

As stated above, in the case of a true lease, the lessors of the property

being used in Illinois would be the parties with Use Tax obligations. The
| essors would either pay their suppliers, if their suppliers were registered to
collect Use Tax, or would self-assess and remt the tax to the Departnent. | f

the lessors already paid taxes in another state with respect to the acquisition
of the tangible personal property, they would be exenpt from Use Tax to the
extent of the ampbunt of such tax properly due and paid in such other state. See
86 Ill. Adm Code 150.310(a)(3) encl osed.

Under Illinois law, lessors may not “pass through” their tax obligation on
to the |lessees as taxes. However, lessors and |essees nmay nmake private
contractual arrangenments for a reinbursement of the tax to be paid by the
| essees. If lessors and | essees have nade private agreenents where | essees agree
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to reinburse lessors for the anpbunt of the tax paid, then | essees are obligated
to fulfill the ternms of the private contractual agreenents.

When | essees under true |eases exercise fair nmarket value purchase options,
there are two possible treatnments of these transactions. If the lessors of the
tangi bl e personal property are not engaged in the business of selling simlar
tangi ble personal property, the sales may be considered occasional sales
conducted by the lessors that would not result in Retailers' GOccupation Tax
liability on the part of the lessors or Use Tax liability on the part of the

| essees. See the enclosed copy of 86 IIl. Adm Code 130.110. | f, however, the
| essors are in the business of selling simlar tangible personal property, the
sales will be treated as retail sales and would be subject to Retailers

Cccupation Tax and Use Tax liability.

Under the Retailers’ QOccupation Tax Act, the manufacturing nachinery and
equi pnent exenption is available for machinery and equi prent used primarily (over
50% of the tine) in the manufacturing or assenbling of tangi ble personal property
for wholesale or retail sale or |ease. See 86 Il1l. Adm Code 130. 330, encl osed
The exenption also extends to repair and replacenent parts as long as the parts
are incorporated into machinery and equipnent that 1is exenpt wunder the
regul ati on.

“Manufacturing” is defined as the production of any article of tangible
personal property, whether such article is a finished product or an article for
use in the process of manufacturing or assenbling a different article of tangible
personal property, by procedures commonly regarded as manufacturing, which
changes sone existing material or materials into a material with a different use,
form or nane. These changes nust result from the process in question and be
substantial and significant.

CGenerally, the use of machinery or equipment to effect a direct and

i mredi at e physical change upon the tangi ble personal property to be sold will be
considered to constitute an exenpt use under the nmanufacturing nachinery and
equi pnment exenpti on. Hand tools do not qualify for the exenption. However,

pneumatic hand tools or electric powered hand tools wused primarily in
manuf acturing or assenbling may qualify for the exenption

Ready-m x trucks generally qualify for the exenption, because a
manuf acturing process occurs in them Sand, |inmestone, cenment and water are
m xed to produce concrete. The primary use of the trucks is to perform this
manuf act uri ng process. This is the reason the trucks are generally exenpt. Ve
do not know how portable plants, nobile plants or central mx plants work,
therefore we are unable to rule on whether they are subject to tax.

Garbage trucks do not perform a manufacturing process, therefore they are
not exenpt from tax as manufacturing nmachinery or equipment. W have enclosed a
copy of 86 Ill. Adm Code 130.335 concerning Pollution Control Facilities. The
pollution control facilities exenption extends to “any system met hod
construction, device or appliance appurtenant thereto sold or used or intended
for the primary purpose of elimnating, preventing, or reducing air and water
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pollution as the term “pollution” is defined in the Environnmental Protection Act
(415 ILCS 5/1 et seq.), or for the primary purpose of treating, pretreating,
nmodi fyi ng or disposing of any potential solid, liquid or gaseous pollutant which
if released without such treatnent, pretreatnment, nodification or disposal m ght
be harnful, detrinmental or offensive to human, plant or animal l|ife, or to

property.”

Trucks do not qualify for the exenption because they are not used to prevent
or elimnate air or water pollution. Rat her, their primary purpose is the
transportati on of waste. Simlarly, it cannot be said that trucks dispose of
harnful waste, because they are nerely used to transport waste to a site where
that waste will be disposed.

In general, persons who sell tangible personal property to Illinois
custoners for use or consunption are making retail sales and should be registered
under the Retailers’ Cccupation Tax Act. Retailers incur Retailers’ Qccupation

Tax upon gross receipts and nust file sales tax returns with this Departnent.
Sell ers of tangible personal property for the purpose of resale, and not for use,
should obtain resale certificates from custoners that contain the information
required by 86 I11l. Adm Code 130.1405, enclosed. If sellers of tangible
personal property make no sales to end users in Illinois for use or consunption,
they may be able to obtain resale nunbers which would provide the wherewithal to
supply required nunbers to their suppliers in conjunction with Certificates of
Resal e.

Resal e nunbers are issued to persons who nmake no taxable sales in Illinois
but who need the wherewithal to provide suppliers with Certificates of Resale
when purchasing itenms that wll be resold. Acquisition of a resale nunber for

this purpose does not require the filing of tax returns with the Departnent.
Further information on this can be obtained from the Departnent’s Central
Regi stration Division at (217) 785-3707.

I hope this information is helpful. The Department of Revenue maintains a
Wb site, which can be accessed at www. revenue.state.il . us. If you have further
guestions related to the Illinois sales tax |aws, please contact the Departnent's

Taxpayer Information Division at (217) 782-3336.

If you are not under audit and you wish to obtain a binding Private Letter
Rul i ng regardi ng your factual situation, please submt all of the information set
out initens 1 through 8 of the enclosed copy of Section 1200.110(b).

Very truly yours,

Mel anie A Jarvis
Associ at e Counsel

MAJ: msk
Enc.



